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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
Plaintiff-Respondent,
)
)
V.
)
NOLAN BRIAN MULLEN-HUBER
)
)
Defendant-Appellant.
)
___________ )

NO. 47786-2020

Kootenai County Case No.
CR28-19-3209
RESPONDENT'S BRIEF

Has Nolan Brian Mullen-Huber failed to show that the district court abused its discretion
by sentencing him to fifteen years, with five years determinate for conspiracy to commit robbery,
and fifteen years, with five years determinate for robbery, and by denying his Rule 35 motion?
ARGUMENT
Mullen-Huber Has Failed To Show That The District Court Abused Its Discretion
A.

Introduction
In February of 2019, Kaitlin Myers drove Alisa Felshaw and Terrell Fruechtl to the Potlatch

Hill Turnout. (PSI, p. 39 (citations to electronic file named "Confidential Documents Volume
1.pdf').) Upon arriving at the location, Kaitlin and Alisa exited the vehicle to use the restroom,
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and Terrell also exited the vehicle. (PSI, p. 39.) As Terrell exited the vehicle, Nolan Brian MullenHuber, Jordan Erickson, and Nate Jones pulled up behind Kaitlin's car. (PSI, pp. 39, 42.) MullenHuber, Erickson and Jones exited their vehicle wearing ski masks and beat Terrell. (PSI, p. 39.)
Mullen-Huber pistol whipped Terrell six or seven times with a medium sized handgun and
subsequently ordered Terrell to stand back up. (PSI, p. 39.) Mullen-Huber, Erickson and Jones
made Terrell give them all of his belongings, including his keys, jacket, pants and shoes. (PSI, p.
39.) Once Terrell undressed down to his long john style pants and long sleeve t-shirt, they asked
where his cell phone was and Terrell stated he did not have it. (PSI, p. 39.) Terrell reported that
he did not know when Kaitlin and Alisa left the scene, but their vehicle was gone as well. (PSI, p.
39.)
Mullen-Huber's roommate, Zachary Jay, reported that he believed Mullen-Huber was
selling drugs, and that he had heard about the incident with Terrell. (PSI, p. 40.) Mullen-Huber's
roommate explained his knowledge of the incident, and stated that Mullen-Huber carried a
Springfield XDm handgun, and that he also possessed an SKS rifle and ARI 5 rifle in his apartment.
(PSI, p. 40.) Zachary also advised that Mullen-Huber gave Kaitlin marijuana for taking part in the
robbery. (PSI, p. 40.) A SWAT team executed a search warrant on Mullen-Huber's residence and
located 8.6 ounces of marijuana and butane hash oil, fourteen grams of psilocybin mushrooms,
164 alprazolam pills, one morphine pill, three dosages of MDMA, seventy-two dosages of LSD,
$1840 in cash, a small scale with residue, a loaded 9 millimeter handgun, a loaded ARI 5 rile, a
SKS rile, various sizes of ammunition, Kratom capsules, promethazine liquid, and a black ledger
stating drugs sold, quantities and prices. (PSI, pp. 40-41.)
By Grand Jury Indictment, the state charged Mullen-Huber with one count of battery with
the intent to commit robbery, one count of conspiracy to commit robbery and one count of robbery.
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(R., pp. 39-41.) Mullen-Huber pleaded guilty to conspiracy to commit robbery and robbery, and
the state agreed to dismiss count one, battery with intent to commit robbery. (R., p. 77) The
district court sentenced Mullen-Huber to fifteen years, with five years determinate for conspiracy
to commit robbery, and fifteen years, with five years determinate for robbery, with each sentence
to run concurrent to each other. (R., pp. 174-175.) Mullen-Huber filed a Rule 35 motion, which
the district court denied, and he subsequently filed a timely appeal from the Order Denying
Defendant's Rule 35 Motion. (R., pp. 183-185, 196, 198-200.)
On appeal, Mullen-Huber argues that "the sentence was unreasonable at its inception," and
that "[i]t continued to be unreasonable after the Rule 35 motion." (Appellant's brief, p. 11.)
Mullen-Huber has failed to show that the district court abused its discretion by sentencing him to
fifteen years, with five years determinate for conspiracy to commit robbery, and fifteen years, with
five years determinate for robbery, and by denying his Rule 35 motion.

B.

Standard Of Review
"Appellate review of a sentence is based on an abuse of discretion standard. Where a

sentence is not illegal, the appellant has the burden to show that it is unreasonable and, thus, a clear
abuse of discretion." State v. Schiermeier, 165 Idaho 447,451,447 P.3d 895,899 (2019) (internal
quotations and citations omitted). A sentence of confinement is reasonable if it appears at the time
of sentencing that confinement is necessary to accomplish the primary objective of protecting
society and to achieve any or all of the related goals of deterrence, rehabilitation, or retribution
applicable to a given case. Id. at 454, 44 7 P .3d at 902. "A sentence fixed within the limits
prescribed by the statute will ordinarily not be considered an abuse of discretion." Id. (internal
quotations omitted). "In deference to the trial judge, this Court will not substitute its view of a
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reasonable sentence where reasonable minds might differ." State v. Matthews, 164 Idaho 605,
608,434 P.3d 209, 212 (2019) (citation omitted).
"If a sentence is within the statutory limits, a motion for reduction of sentence under Rule

35 is a plea for leniency, and we review the denial of the motion for an abuse of discretion." State
v. Huffman, 144 Idaho 201, 203, 159 P.3d 838, 840 (2007). In evaluating whether a lower court
abused its discretion, the appellate court conducts a four-part inquiry, which asks "whether the
trial court: (1) correctly perceived the issue as one of discretion; (2) acted within the outer
boundaries of its discretion; (3) acted consistently with the legal standards applicable to the
specific choices available to it; and (4) reached its decision by the exercise of reason." State v.
Herrera, 164 Idaho 261, 272, 429 P.3d 149, 160 (2018) (citing Lunneborg v. My Fun Life, 163
Idaho 856, 863, 421 P.3d 187, 194 (2018)).

C.

Mullen-Huber Has Shown No Abuse Of The District Court's Discretion
The sentences imposed are within the statutory limits ofl.C. §§ 18-6503 and 18-1701. The

record shows the district court perceived its discretion, employed the correct legal standards to the
issue before it, and acted reasonably and within the scope of its discretion.
At the sentencing hearing, the district court considered the Toohill factors, including
protection of society, rehabilitation, deterrence and punishment, along with the "factors as required
under Idaho code section 19-2521." (Tr., p. 25, L. 10-p. 26, L. 13 (citations to electronic file
named "47786 State vs Mullen-Huber appeal transcripst.pdf').)

In consideration of factors

weighing in favor of probation, the district court found that Mullen-Huber's conduct caused harm,
that he considered that his conduct could have caused or threatened harm, that he did not act under
provocation, and that there are no grounds to excuse or justify Mullen-Huber's criminal conduct.
(Tr., p. 27, Ls. 11-23.) The district court noted that "[m]any have written on [Mullen-Huber's]
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behalf," and "those writings are that [he is] a good person. And let's be clear the Court is here to
judge [his] actions and those actions including fostering and committing crimes of violence on
another human being by terrorizing that person and doing great physical harm to that person."
(Tr., p. 28, Ls. 4-10.) The district court stated that it is "also clear on something else. [MullenHuber is] now a man; [he is] not a child. The Court questions what would all those letters be if
those people who had written those letters on [his] behalf had the opportunity to actually witness,
whether in a video or actually being there." (Tr., p. 28, Ls. 17-22.) The district court stated that
it would "not let [Mullen-Huber] hide behind [his] addiction, and that "[ e]very week this Court
deals with people who are addicts and very few of them act in the manner [Mullen-Huber] had
acted." (Tr., p. 29, Ls. 7-13.)
At the Rule 35 hearing, the district court "heard the evidence on this motion and heard the
arguments of counsel," and "recalled the testimony of the victim in this case, how scared he was
and how it's been difficult for him to sleep, that he has PTSD." (Tr., p. 43, L. 20 - p. 44, L. 5.)
The district court recalled the "photos that were shown of Mr. Mullen-Huber ... for lack of other
terms, posing as a drug dealer in those pictures," and "the testimony as stated by the victim of what
took place that night and how the victim had been lured to the site on a plan that basically had been
masterminded, as the Court believes, by Mr. Mullen-Huber in this matter." (Tr., p. 44, Ls. 6-13.)
The district court stated that it "appreciates that Mr. Mullen-Huber is using his time wisely," but
that "any reduction in sentence in this matter would denigrate the seriousness of the crime that
occurred that winter night where ... the victim in this case had been beaten and traumatized. It
was nothing less than an act of terrorism." (Tr., p. 44, L. 22 - p. 45, L. 3.)
Mullen-Huber contends that the "difference between the neurological development
between a

juvenile offender and Nolan at
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is only one of degree, not of

kind," and that "[i]t was illogical and unreasonable for the court to act as if there was a switch in
Nolan's bran which suddenly and completely matured him at the moment he turned 18."
(Appellant's brief, pp. 10-11.) Mullen-Huber's argument does not show an abuse of discretion.
Mullen-Huber's LSI score is thirty-six, placing him in the high risk to reoffend category.
(PSI, p. 50.) The victim in this case, Terrell Fruechtl sustained many visible injuries, including a
swollen left eye, a bloody, swollen lop, cuts and abrasions on both of his wrists and forearms.
(PSI, p. 39; Exh., p. 11 (citation to electronic file named "Confidential Exhibits Volume 1.pdf').)
The presentence investigator noted that Mullen-Huber was "first arrested at the

, and he

was convicted of juvenile offenses for Possession of Drug Paraphernalia (two counts); Juvenile
Runaway; Tobacco or Electronic Cigarette - Unlawful for Minor to Use, Possess, Purchase, or
Distribute; and Fighting in Public Prohibited. He admitted to violating his juvenile supervisions
by consuming alcohol." (PSI, p. 52.) The presentence investigator stated that Mullen-Huber "was
involved in the sale of multiple different narcotics, and he had possession of several firearms to
include an [SKS] assault rifle," and that "[a]lthough he claims to not recall the instant offense, it
was apparent that the defendant had been planning it for some time. His actions . . . were very
serious and violent in nature. (PSI, pp. 52-53.) The presentence investigator recommended that
Mullen-Huber be sentenced to the physical custody of the Idaho Department of Corrections." (PSI,
p. 53.)
Mullen-Huber's age does not merit a lesser sentence. Pistol whipping and robbing another
human is not a juvenile act, it's a criminal act, and a lesser sentence would depreciate the
seriousness of that criminal act. Mullen-Huber's criminal conduct caused significant harm to
Terrell, and the sentences imposed fulfill the punishment factor for the instant offenses. The
sentences imposed provide appropriate deterrence to Mullen-Huber, as well as protection to the
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community. The volume and severity of drugs and firearms Mullen-Huber possessed when the
SWAT team searched his house shows that he was not acting as a juvenile. Mullen-Huber was
acting as a career criminal at the

, and the sentences imposed are an appropriate

disposition for the instant offenses and the nature of the offender. Mullen-Huber has failed to
show that the district court abused its discretion by sentencing him to fifteen years, with five years
determinate for conspiracy to commit robbery, and fifteen years, with five years determinate for
robbery, and by denying his Rule 35 motion.

CONCLUSION
The state respectfully requests this Court to affirm the judgment of the district court.
DATED this 4th day of December, 2020.

/ s/ Kenneth K. Jorgensen
KENNETH K. JORGENSEN
Deputy Attorney General

ZACHAR! S. HALLETT
Paralegal
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 4th day of December, 2020, served a true and
correct copy of the attached RESPONDENT'S BRIEF to the attorney listed below by means of
iCourt File and Serve:
DENNIS BENJAMIN
ATTORNEY FOR NOLAN MULLEN-HUBER
db@nbmlaw.com

/ s/ Kenneth K. Jorgensen
KENNETH K. JORGENSEN
Deputy Attorney General
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